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Theodore L. LEVY

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 7 June 1967, and Exam ner of the United States
Coast Q@uard at San Francisco, California, suspended Appellant's
seaman's docunments for six nonths upon finding him guilty of
m sconduct . The specification found proved alleges that while
serving as a boatswain on board the SS DURANGO VI CTORY under
authority of the docunent above described, on or about 25 May 1967,
Appel ant wongfully assaulted and battered the chief nate of the
vessel

At the hearing, Appellant elected to act as his own counsel.
Appel lant entered a plea of not gquilty to the charge and
speci fication.

The Investigating Oficer introduced in evidence the testinony
of the chief mate and of a second w tness, one Manuel Batista, an
ordi nary seaman.

I n defense, Appellant offered in evidence the testinony of the
chief engineer of the vessel, who was not an eyewitness to
anyt hing, and his own testinony.

At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and specification
had been proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of six nonths.

The entire decision was served on 3 August 1967. Appeal was
tinely filed and was perfected, with perm ssion, on 23 July 1968.

FI NDI NGS OF FACT

On 25 May 1967, Appellant was serving as boatswain on board SS
DURANGO VI CTORY and acting under authority of his docunent.



On the date in question Appellant assaulted and battered the
chief mate of the vessel.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Exam ner.

Appel  ant essentially asserts that:

(1) the Examner was in error in giving nore credence
to the evidence against himthan to the evidence
for him and

(2) that racial prejudice shown in the course of
evi dence given against himwas the cause of the
Exam ner's deci sion

APPEARANCE: Appellant, pro se.
OPI NI ON
|

Appel lant points out that there are discrepancies in the
testinony of the two witnesses who appeared agai nst him and argues
that his version of events should therefore have been accepted by
t he Exam ner. The di screpancies are mnor and are no nore that what
i s expectable when two people testify as eyew tnesses of a scene of
vi ol ence, especially when one of themis a direct participant in
the action.

Nevertheless, this resolves to a question of credibility.
Assessnent of credibility is a function of the Examner as trier of
facts. Unless there is such an intrinsically unbelievable quality
in the testinony or evidence on which he relies as to make his
acceptance of it arbitrary and capricious, his findings will not be
di sturbed. The testinony upon which the Exam ner relied is not so
inherently incredible that it nust be said on review, as a matter
of law, that the Exam ner necessarily should have rejected it.

Appel l ant's second point is actually two-fold. |In one way he
is saying that the witness who was the victimof the assault and
battery found proved was notivated by racial prejudice, as
evidenced by the insulting epithets which, in Appellant's
testinony, that witness used to him and therefore the testinony of
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this witness nust be rejected.

This is still a question of credibility. There was testinony
that the | anguage attributed to the wi tness by Appellant was not
used. The Examner did not find that the alleged epithets were
used, and his fact finding will not be disturbed.

The other thrust of Appellant's argunent is that he was
subjected to gross provocation. If he were to have been found
provoked by insulting |anguage, there would still be no
justification for an assault and battery, only a matter in
mtigation or extenuation. But, it is repeated, the Exam ner did
not so find, and on review there is no sufficient reason to add to
hi s findings.

CONCLUSI ON

No sufficient reason has been given to disturb the findings of
the Exam ner as the trier of facts. No reason has been offered to
show that the Exam ner's order is unreasonabl e.

ORDER

The order of the Exam ner dated at San Francisco, California,
on 7 June 1967, is AFFI RvVED

W J. SMTH
Admral, U S. Coast @Quard
Conmmandant

Si gned at Washington, D. C, this 24th day of Septenber 1968.
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